
BERKELEY COUNTY ENGINEERING AND BUILDING INSPECTIONS
400 West Stephen Street - Suite 202, Martinsburg, WV 25401-3838
Telephone: 304-264-1966, Fax: 304-262-3128
                    Web Page: www.berkeleywv.org

COMMERCIAL /SUBDIVISION LAND DISTURBANCE PERMIT

                TO OBTAIN A GRADING PERMIT, THE FOLLOWING ITEMS ARE NEEDED:

1. Commercial Construction Agreement
2. If Stormwater Management is involved, the Inspection and Maintenance Agreement 

with notary page must be completed. 
3. One (1) set of grading plans.
4. Surety Estimate
5. Copy of WVDOH Entrance permit.
6. A Preliminary Plat Advancement letter from the Planning Commission is needed.
7. All fees paid $590.00.
8.   Once agreement is signed by County Council proof of recording must be 
      submitted.
9.   Once Surety amount is established surety must be submitted.

ITEMS TO BE KEPT ON SITE DURING THE DISTURBANCE ACTIVITY:

1. Post LDP (Land Disturbance Permit)
2. Copy of NPDES Construction Permit
3. SWPPP (Storm Water Pollution Prevention Plan)
4. GPPP (Ground Water Pollution Prevention Plan)
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COMMERCIAL CONSTRUCTION AGREEMENT

Berkeley County Grading Permit No.  ___________________

Building Permit Number (if applicable): __________________

Project: ________________________________________

Location: ________________________________________

In the submission of a Construction Sediment Control Plan for the construction of 
_____________________, I agree to comply with any reasonable requirements determined 
necessary by the Berkeley County Engineering Department.  Such requirements shall be based on 
the soil conservation standards contained in the West Virginia Erosion and Sediment Control Best 
Management Practice Manual and the Berkeley County Storm Water Management Ordinance. The 
provisions of these two documents represent the minimum practices necessary to provide adequate 
control of erosion and sedimentation on or resulting from this project.  

MINIMUM REQUIREMENTS

1. At a minimum, all denuded areas on the project shall be stabilized within seven (7) days
of final grading with permanent vegetation or a temporary protective ground cover 
suitable for the time of year. Temporary protective ground cover shall also be applied 
after seven (7) days of the site being idle of grading. 

2. All upslope water will be diverted around the construction site.  Diverting water onto an
adjacent property will not be allowed without written permission from the owner.  

3. All down slope areas will be protected with appropriate sediment control devices.  This 
will include at a minimum, silt fence, properly installed.  If site conditions permit, a 
sediment trap or pond will be required in lieu or in addition to the silt fence.

4. All storm water drop inlets and other similar structures will be protected from siltation 
by the proper drop inlet protection measures.

5. A stabilized construction entrance shall be provided with appropriate size culvert under 
entrance as needed.

6. Other items as may be deemed necessary to accomplish the intent of the Berkeley 
County Storm Water Management and Sediment and Erosion Control Ordinance.

7. All grading shall be in compliance with the grading approved for the project on the 
Preliminary Plat.  If a change is to be made to the approved grading, a new grading plan
shall be submitted, reviewed and approved prior to grading in a different manner.

If 5,000 sq. ft. or more of impervious area is created, a storm water 
management plan shall be submitted and approved by the County 
Engineer before the permit can be issued. 
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I further understand that failure to comply with such requirements within three working days 
following notice by a representative of The Berkeley County Engineering Department could result 
in legal action for violation of the Berkeley County Storm Water Management & Sediment and 
Erosion Control Ordinance and the NPDES General Storm Water Permit. Failure to comply within 
three (3) days of written notification can also result in a call upon the surety for corrective 
measures. 

Additional Measures (if required)

Permission is also granted to the Berkeley County Engineering Department or its representative for
access upon the project site to insure compliance with the ordinance.
The requirements contained herein and of the approved plan shall also be binding upon our 
grantees, assignors, heirs, etc.

Signature of Landowner: ___________________________

Name:    _____________________________________________________
      First Name                 Last Name

Address: _____________________________________________________
      Number          Street Name

                      ______________________________________________________________________
                         City                State                    Zip Code

Contact information Party Responsible for Erosion and Sediment Control (Required)

Name:       _____________________________________________________
                    First Name                  Last Name

e-mail:      ______________________________________________________________________

Phone #     ______________________________________________________________________

REMINDER: A COPY OF THE APPROVED SEDIMENT CONTROL PLAN AND 
THIS AGREEMENT MUST BE ON THE JOB SITE.

Reviewed by Berkeley County Engineering Department and meets Technical Requirements.

Application Reviewed & approved by: _____________________Date:_______________

Final Grading Inspection:_______________________________  Date:_______________
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BERKELEY COUNTY STORM WATER MANAGEMENT
MAINTENANCE AGREEMENT

NOW, THEREFORE, in consideration of the benefit received and to be received by 

______________________________________, the Covenanter, its successors and assigns, as a 

result of Site Plan approval by Berkeley County and the undersigned MS4 Permit Holder, the 

Covenanter hereby covenants and agrees with Berkeley County and the MS4 Permit Holder as 

follows:

1. At its sole expense, the Covenanter, its successors and assigns, shall construct 

and 

perpetually maintain the Storm Water Management Facility and System, constructed at its property

identified as ____________________________________________________________(District, 

Map, Parcel Number and/or Street Address), in strict accordance with the Site Plan and any 

amendments thereto which have received approval as contemplated above, so as to assure the 

Quantity and Quality results required by Ordinance and Act.

2. At its sole expense, the Covenanter, its successors and assigns, shall make such

changes or modifications to such Facility and System as may be determined as reasonably 

necessary by Berkeley County and the MS4 Permit Holder to ensure that the Facility and System is

properly maintained and continues to operate as originally designed and approved.

3. At reasonable times and in a reasonable manner as provided in Article VI 

Section A

(1) of the Ordinance, Berkeley County and the MS4 Permit Holder, their agents, employees and 

contractors, shall have the right of ingress and egress over such Property and the right to inspect 

the Facility and System in order to ensure that the Facility and System is being properly 

maintained, is continuing to perform in an adequate manner and is in compliance with the Act, the 

Ordinance and Site Plan and any amendments thereto approved by Berkeley County and the MS4 

Permit Holder.

4. Should either the Covenanter or its successors and assigns, fail to correct any

defects in the Facility and System within the time specified in a written notice from Berkeley 

County and/or the MS4 Permit Holder  that the Covenanter or its successors and assigns has/have 

failed to maintain the Facility and System in accordance with the approved design standards and/or

the Site Plan and in accordance with the law and applicable regulations of the Act and the 

Ordinance, Berkeley County and/or the MS4 Permit Holder  may pursue such remedies as 



provided by law, including, but not limited to, such civil and criminal remedies as are set forth in 

Article VII of the Ordinance.

5. The Covenanter, its successors and assigns, shall indemnify, hold harmless, and

defend Berkeley County and the MS4 Permit Holder from and against any and all claims, 

demands, suits, liabilities, losses, damages and payments, including reasonable attorney fees 

claimed or made against Berkeley County and the MS4 Permit Holder that are alleged or proven to

result or arise from the Covenanter�¶s, its successors�¶ and/or assigns�¶, construction, operations or 

maintenance of the Facility and System.

6. This Agreement and the covenants and agreements contained herein shall run 

with 

the title to the land and whenever the Property shall be held, sold, conveyed or otherwise 

transferred, it shall be subject to the covenants, stipulations, agreements and provisions of this 

Agreement which shall apply to, bind and be obligatory upon the Covenanter hereto, its successors 

and assigns, and shall bind all present and subsequent owners of the Property described herein. 

Initially, the Covenanter is solely responsible for the performance of the obligations 

required hereunder and, to the extent permitted under applicable law, the payment of any and all 

fees, fines, and penalties associated with such performance or failure to perform under this 

Agreement.  Notwithstanding any provisions of this Agreement to the contrary, upon the 

recordation of a deed or other instrument of sale, transfer or other conveyance of title to the 

Property or any portion thereof (a �³Transfer� )́ to a third party (the "Transferee"), the Covenanter 

shall be released of all of its obligations and responsibilities under this Agreement accruing after 

the date of such Transfer to the extent such obligations and responsibilities are applicable to that 

portion of the Property included in such Transfer, but such release shall be expressly conditioned 

upon the Transferee assuming such obligations and responsibilities by recorded written agreement 

for the benefit of Berkeley County and the MS4 Permit Holder.  Such written agreement may be 

included in the Transfer deed or instrument, provided that the Transferee joins in the execution of 

such deed or instrument. A certified copy of such

deed, instrument or agreement shall be provided to Berkeley County and the MS4 Permit Holder. 

The provisions of the preceding three sentences shall be applicable to the original Covenanter and 

any successor Transferee who has assumed the obligations and responsibilities of the Covenanter 

under this Agreement as provided above.  PROVIDED, THAT, nothing herein shall be construed 

so as to relieve the Covenanter and/or its/his/her Surety from contractual obligations through 

performance bonds, letters of credit, and/or cash surety arrangements which guaranty to Berkeley 



County, its Planning Commission and/or Engineering Department and/or to the MS4 Permit 

Holder satisfactory performance of the approved Plans and Plats related hereto.

7. Nothing herein shall be construed to prohibit a transfer by the Covenanter to

subsequent owners and assigns.

8. The provisions of this Agreement shall be severable and if any phrase, clause,

sentence or provision is declared unconstitutional, or the applicability thereof to the Covenanter, its

successors and assigns, is held invalid, the remainder of this Covenant shall not be affected 

thereby. This Agreement shall be interpreted under the laws of the State of West Virginia.

9. _____________________________, the Noteholder, being the holder of a note or

notes secured by a lien on the Property through a Deed of Trust dated _____________, from 

________________ to _____________________ and  ___________________, Trustees, either of 

whom may act, recorded in the land records of the Office of the Clerk of the County Council of 

Berkeley County, West Virginia, in Deed Book _____, at page _____, joins in the execution of this

Agreement only for the purpose of evidencing its consent to the provisions hereof and to direct the 

Trustee(s) to execute same for subordination purposes. At the direction of the Noteholder, the 

Trustee(s) joins herein to subordinate the lien of the Deed of Trust, and the Noteholder and the 

Trustee(s) hereby acknowledge and agree that the lien of the Deed of Trust is hereby subordinated 

to this Agreement, the covenants created or set forth herein and all of the rights of Berkeley County

and the MS4 Permit Holder hereunder.  PROVIDED, THAT, the Noteholder shall not be 

considered as a Transferee for purposes of assumption of obligations of the Covenanter, its 

successors and assigns but, rather, as a conduit of title from the Covenanter to a purchaser or 

purchasers of the whole property, UNLESS, such Noteholder and/or its Trustee(s) shall sell an 

individual lot or lots to a third party or third parties, in which case the Noteholder and/or its 

Trustee(s) shall make such sales only pursuant to  the terms of the approved Plans and Plats 

applicable to  the subject property.  Should the Noteholder decline to evidence its consent through 

signature of this Agreement, the Agreement shall remain in full force and effect with regard to the 

Covenanter, its successors and assigns, MS4 Permit Holder and Berkeley County.

10. This Agreement shall be recorded in the Office of the Clerk of the County 

Council of Berkeley County.

11. In the event that Berkeley County shall determine at its sole discretion at any

future time that the Facility and System is no longer required, then at the request of the 

Covenanter, its successors and/or assigns, Berkeley County shall execute a release of this 

Agreement which the Covenanter, its successors and/or assigns, shall record in the Clerk's Office, 

at its/their expense.



12. This Agreement shall be deemed to be a West Virginia contract and shall be

governed as to all matters whether of validity, interpretations, obligations, performance or 

otherwise exclusively by the laws of the State of West Virginia, and all questions arising with 

respect thereto shall be determined in accordance with such laws. Regardless of where actually 

delivered and accepted, this Agreement shall be deemed to have been delivered and accepted by 

the parties in the State of West

Virginia.

13.  Any and all suits for any claims or for any and every breach or dispute arising 

out of 

this Agreement shall be maintained in the appropriate court of competent jurisdiction in Berkeley 

County, West Virginia.

14. This Agreement shall not be modified except by written instrument executed by 

the parties hereto at the time of modification, and no modification shall be effective until recorded 

in the Clerk�¶s Office. 

IN WITNESS WHEREOF, the Covenanter and Noteholder, if any, Berkeley County and 

the MS4 Permit Holder have executed this Agreement as of the date first set forth above.

___________________________________
(Covenanter/Owner�¶s Printed Name)

____________________________________
(Signature and Title of Authorized Signatory)

STATE OF __________________,
COUNTY OF _________________
TO WIT:

On, the ____ day of ______, 20___, before me, ______________________,
(Notary Public)

Personally appeared, ________________________ who represented to me that he/she has full
(Printed Name of Signatory)

authority to sign on behalf of the Covenanter/Owner, and did append the signature above made
in my presence.
Witness my hand and official seal:

________________________
(Notary Public Signature)

My Commission Expires:  ______________________ (SEAL)



____________________________________             .
(Printed Name of Noteholder, if any)

____________________________________
(Signature and Title of Authorized Signatory)

STATE OF __________________,
COUNTY OF _________________
TO WIT:

On, the ____ day of ______, 20___, before me, ______________________,
(Notary Public)

Personally appeared, ________________________ who represented to me that he/she has full
(Printed Name of Signatory)

authority to sign on behalf of the Noteholder, and did append the signature above made

in my presence.

Witness my hand and official seal: My Commission Expires:  _______________

________________________               (SEAL)
(Notary Public Signature)

___________________________________
(Printed Name of MS4 Permit Holder)

____________________________________
(Signature and Title of Authorized Signatory)

STATE OF __________________,
COUNTY OF _________________
TO WIT:

On, the ____ day of ______, 20___, before me, ______________________,
(Notary Public)

Personally appeared, ________________________ who represented to me that he/she has full
(Printed Name of Signatory)

authority to sign on behalf of the MS4 Permit Holder, and did append the signature above made

in my presence.

Witness my hand and official seal: My Commission Expires:  _______________

________________________               (SEAL)
(Notary Public Signature)



BERKELEY COUNTY COUNCIL

____________________________________
President

STATE OF __________________,
COUNTY OF _________________
TO WIT:

On, the ____ day of ______, 20___, before me, ______________________,
(Notary Public)

Personally appeared, ________________________ who represented to me that he/she has full
(Printed Name of Signatory)

authority to sign on behalf of the Berkeley County Council, and did append the signature above 
made 

in my presence.

Witness my hand and official seal: My Commission Expires:  _______________

________________________               (SEAL)
(Notary Public Signature)
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